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How Lawyers Stumble into Personal-Interest Conflicts

A Divergence in Loyalty

Nik Chourey

onflicts! It's members’ most com-

mon concern when I connect with

them on the Oregon State Bar’s
Ethics Helpline.

The lawyers” hypotheticals are never rou-
tine. This is because the truth is stranger than
fiction, but also because identification of
conflicts evades a per se approach.! Conflict
analysis is incredibly fact-specific, requiring
deliberate consideration. This is the case for
spotting conflicts, and in seeking a client’s
written waiver of the conflict if permitted.”

Conflicts often involve intense emo-
tions in our clients, and even in ourselves.
There are many personal circumstances
for attorneys that squarely implicate ethics
rules on conflicts, because they may result
in division of our client loyalty. Such a di-
vergence in the undivided loyalty we owe
our clients is governed by Rule of Profes-
sional Conduct (RPC) 1.7(a)(2).}

Recognizing the importance of identify-
ing self-interest conflicts in lawyers’ day-to-
day practice, the ABA recently issued a new

ethics opinion that lends helpful context to
Oregon’s rules, including an analysis of the
degrees of personal relationships with op-
posing counsel that might impact a lawyer’s
representation of a client.*

We Must See and Avoid Conflicts

Conflict awareness and avoidance are
required attorney skills. The rules mandate
that we exercise reasonable care to identify
and avoid conflicts, including the applica-
tion of an effective conflicts check system.’

The core principle is straightforward: a
personal-interest conflict of interest exists
when circumstances raise a “significant risk”
that an attorney’s personal interest will “ma-
terially limit” the representation. RPC 1.7(a)
(2). A lawyer’s personal interest can stem
from myriad considerations — the lawyer’s
own financial well-being, the lawyer’s per-
sonal relationships, the lawyer’s interest in
avoiding malpractice claims or discipline, or
the lawyer’s interest in maintaining a good
reputation in the legal community.

Representation when a personal-inter-
est conflict exists is prohibited, unless the
lawyer reasonably believes it is possible to
continue to provide diligent and compe-
tent representation and the client provides
written,’ informed consent.” RPC 1.7(a)(2),
RPC 1.7(b). When a personal interest con-
flict requires an attorney to withdraw from
the representation,® attorneys must do so
mindfully and in accord with the duties upon
withdrawal, under RPC 1.16. Ordinarily, an
attorney’s personal-interest conflict will not
be imputed to the other members of their
law firm.’

We Owe Undivided
Loyalty to our Clients

No ethical duties are more important
than the duties we owe to our clients.!’ Like
our duty of confidentiality, our duty of loy-
alty to clients is at the core of our joint pro-
fessional identity.

By Nik Chourey

Consistent with these foundational
principles, disciplinary authority provides
that a single conflict violation warrants sus-
pension. It is well established “that a finding
that a lawyer has violated the rule prohibit-
ing current or former client conflicts of in-
terests, standing alone, typically justifies a
30-day suspension.” In re Hostetter, 348 Or
574, 603 (2010).

Lawyers with an understanding of how
personal-interest conflicts may arise are
better-suited to reduce regulatory risk and
avoid ethical dilemmas. As noted earlier, a
lawyer has a personal-interest conflict with
a current client when there is a “significant
risk” that the lawyer’s representation will be
“materially limited” by a personal interest
of the lawyer. RPC 1.7(a)(2).

Because conflicts analysis is so fact-spe-
cific, I offer the following hypothetical tales
of personal-interest conflicts within a casse-
role of additional rule violations. If the fact
patterns start to sound familiar, a call to the
ethics helpline may be in order.

Chronicles of Conflicts: Oregon
Attorneys and their Current Clients

Malpractice: Attorney’s Interest
to Avoid Liability

Attorney Arepresents Client Bin a high-
value personal injury claim, but Attorney A
lacks the attention to detail and knowledge
reasonably necessary to represent Client B.
Attorney A does not know how and when
to timely file suit to preserve Client B’s legal
rights. Only when an insurance claims ad-
juster alerts him to the passing of the statute
oflimitations does Attorney A recognize his
professional error.

Attorney A is embarrassed that (in his
view) his staff totally blew the deadline to
file,!! and he’s concerned about his reputa-
tion and individual liability. So Attorney
A conceals his mistake from Client B and
sends her a fabricated complaint that he
falsely claims was filed.
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Attorney A fails to advise Client B of the
legal options and information reasonably
necessary for her to make informed deci-
sions about the representation, including
Attorney A’s conflict in continuing the rep-
resentation when he has shown no intention
to repair his error.

In addition, Attorney A does not reach
out to the OSB Professional Liability Fund
(PLF). Instead he falsely advises Client B
that she is unlikely to recover any damages
because she caused the accident (omitting
material information, i.e., that recovery is
unlikely because of Attorney A’s failure to
timely file suit, act to repair and seek the ad-
vice of the PLF).

In doing so, Attorney A’s conduct di-
rectly implicates RPC 1.7(a)(2), among
other rules, because he continued to pro-
vide Client B with legal advice when there
was a significant risk his own interest in
avoiding malpractice materially limited his
professional judgment.

Bar Complaint: Attorney’s Interest
to Avoid Liability

Attorney B represents Client C in a
pending criminal matter. Client C submits
a bar complaint against Attorney B, alleg-
ing that Attorney B has failed to respond to
his request for an accounting of the $50,000
that Client C paid to him or his reasonable
requests for case information. Having sto-
len Client C’s funds, Attorney B refuses to
respond in substance to the bar’s investiga-
tion or respond to Client C’s requests.

Knowing that Client C is copied on his
responses to the bar’s investigation, At-
torney B claims that because Client C has
felony convictions, he cannot be believed;
that the bar complaint, as a public record,
will only lead to additional criminal charges
against Client C; and that Attorney B is the
only attorney smart enough to save Client
C from a true-life sentence. Seeing this re-
sponse, Client C concludes that he cannot
terminate Attorney B and risk grievous
harm to his criminal case.

Without any of Client C’s funds remain-
ing, Attorney B disregards Client C’s direc-
tive that he use his $50,000 to effectuate a
civil compromise and/or offer full restitu-
tion. Instead, Attorney B repeatedly delays
the criminal proceeding and bar investiga-
tion to avoid exposure to his own criminal
and professional liabilities. Client C is left
without any legal services of value or any
his funds, and he cannot leverage a favor-
able plea agreement.



Again, Attorney B’s conduct implicates
RPC 1.7(a)(2) because there is a significant
risk that his professional judgment will be
limited by his own interest in avoiding crim-
inal prosecution and professional discipline.

Financial: Attorney’s Profit Interest
Above Client Interests

Attorney B also represents Client D in a
land-sales transaction. In representing Cli-
ent D, Attorney B knows that this client is
elderly, infirm and intends to use his life’s
savings to purchase land and retire. Because
of his representation of Client C in the case
discussed above, Attorney B knows that he
will need $50,000 fast to replace the funds
that he converted from Client C.

With this motivation, Attorney B then
enters into a loan with Client D, borrowing
$50,000 with no maturity date, security or
clearly stated interest rate. Attorney B does
not comply with the rules controlling such
a business transaction with Client D, under
RPC 1.8; and he fails to inform Client D that
this loan may frustrate his objective in pur-
chasing the land. Based on his reliance and
confidence in him as his attorney, Client D
accepts Attorney B’s subsequent recom-
mendations to agree to various unfavorable
and amended loan agreements. Attorney B
fails to make any payments to Client D on
the loans.

Attorney B also drafts a will for Client
D that would in part forgive the loan to At-
torney B, contrary to Client D’s intentions
for his destitute and deserving beneficia-
ries. Fearing that Client D would act to col-
lect his debt from Attorney B if the client’s
land purchase moved forward, Attorney B
works to derail and delay the transaction at
the heart of his representation. Here, Attor-
ney B’s conduct implicates RPC 1.7(a)(2),
because his professional judgment is lim-
ited by his own financial interests.

Family Staff and Long-Term Clients:
Disloyalty to Other Clients

Attorney Y reluctantly took over his fa-
ther’s estate-planning practice composed
of many of the families in and around their
small town. Attorney Y also represents the
Pumpkin Pals, a much more lucrative, long-
time client. Attorney Y serves as the Pump-
kin Pals’ legal advisor, board member and
treasurer, and he depends on the organiza-
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non-lawyer paralegal, who happens to be
his Cousin E — even though Attorney Y
knows that Cousin E is addicted to gam-
bling. Cousin E holds unsupervised access
to the firm’s trust account and funds in
clients’ trusts, and Attorney Y knows that
Cousin E occasionally funds his gambling
from client funds. But Cousin E is family,
and he eventually does win and restore
clients’ funds.

This time, however, Attorney Y learns

that Cousin E has stolen all of the Pumpkin
Pals’ funds for their annual Pumpkin Toss,
as well as most of the funds from several cli-
ent trusts. Attorney Y notifies the Pumpkin
Pals and law enforcement, but fails to com-
municate with or disclose the theft to his
other victim-clients. Following his criminal
convictions, Cousin E is ordered to make
restitution to all of his victim-clients. Attor-
ney Y pays himself and Pumpkin Pals from
Cousin E’s restitution, but Attorney Y does
not notify or pay restitution to his other
victim-clients.

Without question, Attorney Y’s con-

tinuing representation of his clients was

materially limited by his loyalty to his fam-
ily member and personal financial interest
in retaining the long-term representation of
the Pumpkin Pals.

Conclusion

Because lawyers are human, we have

personal interests. But because we are pro-
fessionals, we must stay attuned for any
adverse impact such interests have on our
independent professional judgment.

Lawyers with ethical concerns are al-

ways welcome to contact the Legal Ethics
Helpline or turn to legal ethics resources on
Bar Books for answers. Together, we can
work to manage hard ethical questions that
may arise during the practice of law. m

Nik Chourey is deputy general counsel for the
Oregon State Bar. Reach him at nchourey@
osbar.org or connect with him on the bar’s
Legal Ethics Helpline at (503) 431-6475.

ENDNOTES

1:

See OSB Legal Ethics Op 2009-182 (https.//
www.osbar.org/_docs/ethics/2009-182.pdf).
Whether a conflict may be waived by a
client’s informed written consent turns on
the elements of RPC 1.7(b), including —
under RPC 1.7(b)(1) — whether the lawyer
“reasonably believes” that she “will be able
to provide competent and diligent repre-
sentation” to the client. Reasonableness is

10.

11.

considered under the circumstances, and
may be informed by the defined terms of
“reasonable” and “reasonably believes.”
RPC 1.0(k) and RPC 1.0(l), respectively.

See https://www.osbar.org/_docs/rulesregs/
orpc.pdf.

ABA Formal Op. No. 494: Conflicts Arising
Out of a Lawyer’s Personal Relationship with
Opposing Counsel.

RPC 1.0(h): “Knowingly,” “known" or
“knows” denotes actual knowledge of the
fact in question, except that for purposes

of determining a lawyer’s knowledge of the
existence of a conflict of interest, all facts
which the lawyer knew, or by the exercise of
reasonable care should have known, will be
attributed to the lawyer. A person’s knowl-
edge may be inferred from circumstances.
RPC 1.0(b): “Confirmed in writing,” when
used in reference to the informed consent
of a person, denotes informed consent

that is given in writing by the person or a
writing that a lawyer promptly transmits

to the person confirming an oral informed
consent. See paragraph (g) for the definition
of “informed consent.” If it is not feasible
to obtain or transmit the writing at the time
the person gives informed consent, then the
lawyer must obtain or transmit it within a
reasonable time thereafter.

RPC 1.0(g): “Informed consent” denotes the
agreement by a person to a proposed course
of conduct after the lawyer has communi-
cated adequate information and explanation
about the material risks of and reasonably
available alternatives to the proposed course
of conduct. When informed consent is
required by these rules to be confirmed in
writing or to be given in a writing signed

by the client, the lawyer shall give and the
writing shall reflect a recommendation that
the client seek independent legal advice to
determine if consent should be given.

RPC 1.16(a)(1): Except as stated in paragraph
(c), a lawyer shall not represent a client or,
where representation has commenced, shall
withdraw from the representation of a client
if the representation will result in violation of
the Rules of Professional Conduct or other
law. Note also that a resignation caused by
a current client conflict is governed by UTCR
3.140 (see https://www.courts.oregon.gov/
rules/UTCR/2020_UTCR_ch3.pdf).

RPC 1.10(a): While lawyers are associated

in a firm, none of them shall knowingly
represent a client when any one of them
practicing alone would be prohibited from
doing so by Rules 1.7 or 1.9, unless the
prohibition is based on a personal interest
of the prohibited lawyer or on Rule 1.7(a)
(3) and does not present a significant risk of
materially limiting the representation of the
client by the remaining lawyers in the firm.
Suspension is generally appropriate when a
lawyer knows of a conflict and does not fully
disclose to a client the possible effect of that
conflict, and causes injury of potential injury.
ABA Standard 4.32.

Of course, Attorney A, not his non-lawyer
staff, is responsible for Attorney A's compli-
ance with the Rules of Professional Conduct.
RPC 5.3.
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